
R O L L  C A L L  

C I T Y  C O U N C I L ,  CITY OF LOD! 
CCIRWEGIE FORllFi, 305 WEST P I N E  STREET 

WEDNESDAY, JANUARY 3, 1990 
7:30 P.M.  

Present:  Council Members - Hinchman, Olson, Reid, 
Pinkerton and  Snider (Mayor) 

Absent: Council Members - None 

Also Present:  City Manager Peterson, Assis tant  C i t y  
Flanager G 1  enn , Communi t y  Devel oprnent 
Director Schroeder, Pub1 i c  Works Director 
Ronsko, C i t y  Attorneq McNatt, a n d  City Clerk 
Reimche 

I N V O C A T I O N  The invocation was given by Pastor Bob Mattheis, S t .  
Paul ' s  Lutheran Church. 

P L E D G E  O F  
A L L E G I A N C E  

The Pledge of Allegiance was led by Mayor Snider. 

PRESENTATIORS There were no presentat ions o r  awards made a t  t h i s  meeting. 

CONSEIlT CALENDAR I n  accordance w i t h  report a n d  recommendation o f  the City 
Manager, Council, on m o t i o n  o f  Council Member Reid, 
Hinchman second, approved the following items here inaf te r  
s e t  fo r th .  

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *  

CLAIMS CC-21 ( a  ) Claims were approved in  the amount of $3,233,113.06. 

MINUTES The Hinutes o f  December 6 ,  1989 and  December 13, 1989 
(Special Meeting) were approved as wri t ten.  

P U B L I C  H E A R I N G  SET 
REGARDING EXTENSION 
OF SEWER CONNECTION 
I*IORATORIUM 

C C - 6  The Council se t  a public h e a r i n g  fo r  February 2 1 ,  1990 t o  
CC-24( b )  consider the extension of the sewer connection moratorium 
cc-44 on res ident ia l  development. 
C C - 5  1 ( a )  

O n  April 6 ,  1988, the Council adopted Ordinance No. 1424 
which imposed a moratorium on a l l  new res ident ia l  sewer 
connections t o  the domestic system, pending the completion 
o f  the plant  expansion a t  the White S l o u g h  Wastewater 
Fac i l i t y .  Although the Ordinance s t a t e s  in  Section 2 t h a t  
i t  i s  e f f ec t ive  " U n t i l  the date t h a t  the White Slough . . .  
expansion project  i s  completed a n d  operat ional" ,  there i s  
probably need t o  formally extend this Ordinance. Under 
S ta t e  law (Government Code $658581, the maximum length of 
time a n  ordinance adopted i n  t h e  fashion of Ordinance 1424  
can remain e f f ec t ive  i s  2 2  months a n d  15 days. 
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I n  order t o  extend a moratorium, i t  i s  necessary t o  make 
f i n d i n g s ,  and  a d o p t  a wri t ten report  describing the 
measures taken in the interim t o  a l l e v i a t e  the condition 
which led t o  the adoption of the ordinance. 

PLANS AND SPECIFICATIONS 
FOR B L A K E L Y  P A R K  POOL 
STORAGE FACILITY,  1050 SOUTH 
STOCKTON STREET A P P R O V E D  

CC-  12 .1(  a )  The City Council approved the plans and  spec i f ica t ions  f o r  
Blakely Pa rk  Pool Storage Fac i l i t y ,  1050 S o u t h  Stockton 
S t r e e t  and authorized advertising f o r  bids.  

The City Council was advised t h a t  t h i s  project  i s  the 
construction of a 240 square foot  concrete block s torage 
building f o r  pool equipment a n d  suppl ies .  The building 
wil l  be located immediately north of the mechanical 
equipment on the eas t  s ide  of the new Me1 Enze p o o l .  

Also included i s  some additional concrete flatwork f o r  
s tor ing  the pool cover r ee l s .  

Plans a n d  spec i f ica t ions  were prepared by Morris a n d  
Wenell. They have been reviewed and approved by both the 
Public Works and Parks  a n d  Recreation Departments a n d  have 
been processed by the Building Division. 

SPECIFICATIONS FOR 
ASPHALT MATERIALS FOR 
THIRD A N D  FOURTH QUARTER 

APPROVED 
OF FISCAL YEAR 1989-90 

cc-12.1 ( c )  The City Council approved t he  spec i f ica t ions  f o r  asphal t  
mater ia ls  f o r  t h i r d  a n d  fourth quarters f o r  Fiscal Year 
1989/90 a n d  authorized advert is ing fo r  b i d s  t o  be received 
Wednesday, January 1 7 ,  1990. 

The City Council was advised t h a t  the City advert ises  f o r  
asphal t  mater ia ls  on a semi-annual basis .  T h i s  bid wil l  
cover asphal t  mater ia ls  needed during the t h i r d  and  fourth 
quarters  of f i s c a l  year January 1 ,  1990 t h r o u g h  June 30, 
1990. 

A recap of the quant i t ies  i s  shown below: 

ASPHALT MATERIALS QUANTITIES 

3/8" Asphal t Concrete 1,000 Tons 

1/2" Asphalt Concrete 150 Tons 
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L E A S E  FOR V I N E Y A R D  

ON E A S T  V I N E  S T R E E T  
E A S T  OF EECKMAN ROAD 
AP PROVEC 

ADJACENT TO C-BASIN 

1990 

C C - 2 7  ( b )  The City Council approved the lease fo r  the rental  of the 
vineyard adjacent t o  C-Basin, on East Vine S t r ee t  ea s t  of 
Beckmari Road, a n d  authorized the City Manager a n d  City 
Clerk t o  execute the lease .  

The City Council was informed t h a t  no work i s  a n t i c i p a t e d  
a t  C - B a s i n  t h i s  year un t i l  a f t e r  the time the grapes a re  
harvested. D .  and 6. Jungeblut, who farms the adjacent 
property on the eas t  s ide  of the basin,  wants  t o  a g a i n  ren t  
the four acres which the City owns. Because of the 
configuration of the i r r i g a t i o n  system a n d  the grapes 
themselves, the l a n d  must be farmed with the adjacent 
property. The term of the lease i s  f r om January 1 t h r o u g h  
the time the grapes a re  harvested or December 31, 1990, 
whichever i s  f i r s t ,  and ren t  i s  $150 p e r  ac re ,  

Daryl Geweke, who rented the City vineyard t o  the south 
o f  the  basin,  will be removing the vines from his  property 
a n d  won't be renting t h a t  vineyard. I t  i s  ant ic ipated tha t  
these vines w i l l  be pulled i n  the near fu ture .  

FINAL MAP FOR L O T  1 
IN LAKESHORE P R O F E S S I O N A L  
CENTER, 1420 SOUTH M I L L S  
AVENUE APPROVED 

C C  - 46 The City Council approved the f ina l  map f o r  L o t  1 i n  
Lakeshore Professional Center and directed the City Manager 
a n d  City Clerk t o  execute the map on behalf of the City.  

This one-lot  commercial subdivision i s  being developed by 
Darrell Sasak i  . A 1  1 o f f - s i  te  improvements were 
i n s t a l l e d  a n d  fees  paid under e a r l i e r  development 
agreements. 

The subdivision i s  located a t  1420 S o u t h  Mills Avenue a n d  
contains 0.58 acre  with 12  proposed o f f i c e  u n i t s .  

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

COMMENTS BY C I T Y  
C O U N C I L  MEMBERS The following comments were received under the "Comments by 

C i t y  Council Members" segment o f  the agenda: 

CHRISTMAS TREE P I C K U P  
P R O G R A N  I N  L O D I  

Mayor S n i d e r  posed questions regarding the Christmas t r e e  
pickup program in Lodi t h i s  y e a r .  
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D R A F T  G E N E R A L  P L A N  
REVJEC:  CONTINUES 

Mayor Snider announced t h a t  the next Special Jo in t  Fleeting 
of the City Council a n d  the P l a n n i n g  Comniission r e g a r d i n g  
the review o f  the City of Lodi  Dra f t  General P l a n  wil l  be 
held Wednesday, January 10 ,  1990 a t  7 : 3 0  p.m. a t  the 
Carnegie Forum. T h e  focus o f  discussion f o r  t h i s  meeting 
will be the Land Use a n d  Growth Management Element. 

JOIPIT MEETING WITH 
STOCKTON P L A N N I N G  
C OMM I S S I 0 14 S U GG E ST E D 

C C - 6  
cc-35 

Mayor S n i d e r  reported t h a t  he had  recent ly  attended a 
Stockton P l a n n i n g  Commission meeting. The Stockton 
Planning Commission informed Mayor Snider t h a t  i t  i s  
wil l ing t o  meet a n d  discuss the area between Eight Mile 
Road and  Armstrong Road. Plans a re  going forward for t h i s  
meeting. 

DISPOSAL O F  CHRISTMAS 
TREES 

Council Member Pinkerton s t a t ed  tha t  he had  recent ly  read 
a n  a r t i c l e  indicat ing t h a t  in  the fu ture  i t  may be unlawful 
t o  have Christmas t rees  because of the space they take i n  
l a n d f i l l s  when they are  disposed o f .  

COUNTY SOLID WASTE 
MANAGEMENT PROGRAM UPDATE 

Following a n  inquiry by Council Member Pinkerton, C i t y  
I4anager Peterson announced t h a t  the subjec t  fo r  discussion 
a t  the January 16, 1990 Shi r t s leeve  Session w i l l  b e  the 
County Solid Waste Management Program update. Further, the 
City Manager g a v e  a b r ie f  report  regarding the subject .  

COMMENTS B Y  THE 
P U B L I C  ON N O N  
AGENDA ITEMS The following comments were  r e c e i v e d  under the "Comments by 

t h e  p u b l i c  on non-agenda items" segment of the agenda: 

CITIZEN EXPRESSES 
C O N C E R N  R E G A R D I N G  
GRAFFITI IN THE L O D I  A R E A  

CC-16 Mr. Arthur B .  P r ice ,  1056 P o r t  Chelsea C i rc l e ,  Lodi 
addressed the City Counci 1 regarding h i s  concern concerning 
g r a f f i t i  which i s  appearing in various a reas  t h r o u g h o u t  the  
C i t y  including p a r k s  a n d  playgrounds. Mr. Pr ice  
volunteered t o  a s s i s t  i n  the cleanup o f  g r a f f i t i  a t  the 
E n g l i s h  Oaks Commons P a r k .  

4 
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Mayor Snider directed t h a t  t h i s  matter be referred t.c the 
Parks a n d  Recreation Conmiissior i  fo r  discussion a n d  
recomrnenda t i  o n .  

PUBLIC HEARINGS Notice thereof having b w r i  published accprding t o  l a w ,  a n  
a f f i d a v i t  o f  which publication i s  on f i l b  i n  the o f f i ce  of 
the City Clerk,  Mayor Snider cal led f o r  khe Public 
Hearing t o  consider the appeal o f  Jessee Valenzuela of 
a n  order t o  abate a n  unsafe s t ruc tu re  a t  321 East Pine 
S t r e e t .  

A B A T E M E N T  O F  UNSAFE 
STRUCTURE A T  321 EAST 
P I N E  STREET, L O D I  

CC-24(c) Communi ty  Development Director Schroeder 
Council regarding the matter advising 
Public Nuisance a n d  Order t o  Abate was 
Ruiz Valenzuela, 4 5 2 1  Rutherford, E l  
on November 6 ,  1989. 

addressed the City 
t h a t  A Notice of 

ssued t o  Mr. Jesse 
Paso, T X  79924, 

Mr. Valenzuela contacted the Building Division on  October 
2 7 ,  1989 and was issued a permit f o r  ttie following: 1)  
Special Inspection t o  determine the ex ten t  of  modification 
t o  the detached accessory building t o  allow use as 
addi t ional  conditioned 1 iving space i n  conjunction with the 
main l i v ing  u n i t ;  2 )  I n s t a l l a t ion  of  a new 1 O i ,  amp 
e l e c t r i c a l  se rv ice  on the main res ident ia l  s t ruc tu re ;  a n d  
3 )  i n s t a l l a t i o n  of a sub -pane l  on  the accessory building. 

The spec ia l  inspect ion,  conducted on November 3 ,  1969 by 
Jim Siemers, Dean Peckham and John Flanagan, revealed 
t h a t  the accessory building i n  question had  been moved onto 
the l o t  without permits o r  inspect ions,  a n d  h a s  been used 
as a l i v i n g  u n i t .  The building contains a l iving room, 
bedroom, bathroom and  kitchen/dining area.  

Mr. Valenzuela declared t h a t  he was issued a permit t o  
move t h e  building onto the s i t e .  Invest igat ion of the 
f i l e s  a n d  records concerning the address in  question 
reveals t h a t  a permit was  i s s u e d  f o r  a concrete foundation 
on f4ay 1 2 ,  1987. No inspection o f  the foundation was made 
by any building inspector d u r i n g  the construction phase o f  
the  foundation. Mr. Flanagan was ca l led  o u t  t o  inspect 
i t ,  however the foundation was completed w i t h o u t  i n i t i a l  
required inspect ions.  The foundation appears t o  have been 
constructed w i t h  h a n d  mixed concrete,  a n d  no knowledge of 
placement time or  p o s s i b i l i t y  o f  c o l d  j o i n t s .  A t  the time 
of  the inspect ion,  there  was n o  b u i l d i n g  on ttie foundation. 

Moving o f  the b u i l d i n g  o n t o  the f o u n d a t i o n  was done w i t h o u t  
permits o r  inspections in violat ion of Lodi Municipal Code 
!j15304.020, Moving Permits. 

Speaking on behalf o f  the appeal were: 
5 
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1. 

2 .  

Jesse Ruiz Valeniuela, 4521  
Rutherford, E l  Paso ,  Texas 

Maria krambula, 11318 Hernies S t r e e t ,  
N o w a l k ,  C A  

There being no other  persons wishing t o  speak on the 
matter ,  the public p u r t i o n  o f  the hedring was closed. 

A lengthy discussion followed with questions t!t>inny direct.ed 
to  s t a f f  and to  Ms. krambula a n d  Mr. Valenzuela. 

On motion of Council Member Reid, Hinchman second, the City 
Council ordered the abatement of  the subject  unsafe 
s t ruc tu re  by repa i r  t o  bring i t  u p  t o  code a n d  s e t  a 
deadline of one year from th i s  date f o r  the conipletion of 
the necessary work. 

P L A N N I N G  COMMISSION The Planning Commission has n o t  met s ince the l a s t  report  
cc-35 received by the City Council. 

COMMUNICATIONS 
(CITY C L E R K )  

A B C  L I C E N S E  
APPLICATIONS 

cc-7(  f )  City Clerk Reimche presented the following appl icat ions 
which had been received f o r  Alcoholic Beverage Licenses: 

b )  

Ma Luz/Sal vador R .  Gomez , Produc tos 
Mexicanos, 2 North Cherokee Lane, L o d i ,  
Off Sale Beer a n d  Wine License, Original 
License. 

Kons tadi nos a n d  Loula Taskopoulos, 
J o e ' s  Steak House, 1110 West Kettleman Lane, 
U n i t  1, L o d i ,  On S a l e  General E a t i n g  Place,  
Person to  Person Transfer,  Premises Transfer.  

APPOINTMENT TO L O D I  
SENIOR C IT1 ZENS COMMI SS ION 

C C - 2 (  i ) On motion of Mayor Pro Tempore Hinchman, Olson second, the 
City Council concurred w i t h  the Mayor's appointment o f  
Li l l i an  L .  Go ldsmi th  t o  the Lodi  Senior Ci t izens 
Cornmission, which tern; expires December 31, 1493. 

RETENTIOPl OF N A T U R A L  
STATUS OF THE U N D E V E L O P E D  
A R E A  OF THE MOKELUMNE R I V E R  
BETWEEN \ . IOODBRIDGE ANP H I G H W A Y  
99 U R G E D  

CC-27(  a )  Following receipt  o f  l e t t e r s  from Dr. a n d  "is. D .  W .  Terry,  
J r .  and  the Ual: Grove Docent Council u r g i n g  the retaining 
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of the n a t u r a l  s t a t u s  o f  the undeveloped area o f  the 
Mokelumrie River between Woodbridge and  Highway 9 9 ,  the City 
Clerk was directed t o  advise the authors of the l e t t e r s  
t h a t  t h i s  concern w i l l  be addressed when the Open Space 
Element o f  the Lodi General P l a n  i s  reviewed. 

WINE AEID ROSES COUNTRY 
IIIN REQUESTS A N f I E X A T I O N  
OF SECOND P A R C E L  

C C - 8 ( a )  C i t y  Clerk Reimche presented the following l e t t e r  which had  
been received from Del G .  S m i t h  of the Wine and Roses 
Counrty I n n ,  2505 West Turner Road: 

I am writ ing t h i s  l e t t e r  on behalf of Wine a n d  Roses 
Country I n n ,  requesting t h a t  the other half o f  the or iginal  
5-acre Towne Estate  (o r  2.66+ acres)  be annexed i n t o  the 
C i t y  o f  Lodi w i t h  C-1 z o n i n g .  

S i x  years a g o  h a l f  of the o r i g i n a l  h i s t o r i c  Towne Estate  
was s p l i t  t o  become Wine a n d  Roses Country I n n .  We feel  
the whole 5-acre e s t a t e  needs to become p a r t  of the City of 
Lod i  t o  insure the preservation of Lodi 's  her i tage  f o r  
fu ture  generations.  

We have a vision fo r  the corner t h a t  we would l i k e  t o  
proceed with.  U n t i l  annexed i n t o  the City i t  i s  d i f f i c u l t  
f o r  us to  begin our planning. 

I have met with Jim Schroeder, a n d  h i s  of f ice  i s  in f a v o r  
o f  o u r  requested 2.66 C-1 zoning annexation. We are aware 
o f  the s t a t u s  o f  the City sewer p l a n t  a n d  hope t o  be 
formalizing plans i n  t h i s  interim period. Jim a l so  noted 
t h a t  a n  EIR report  wil l  n o t  be necessary a t  th is  time. 

I wou ld  appreciate  i f  you would l e t  me know w h a t  f u r t h e r  
act ion I will  have to  take t o  apply f o r  t h i s  annexation 
request.  

Del G .  S m i t h  

The City Clerk was directed t o  advise Mr. Smith t h a t  the 
C i t y  Council wil l  be discussing the C i t y ' s  Annexation 
Policy a t  i t s  January 9 ,  1990 Informal Informational 
Meet i ng . 

RECESS 

Rayor Snider declared a f i v e  m i n u t e  recess a n d  the C i t y  
Council reconvened a t  approximately 8:45 p.m. 

7 
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P E G U L A E  C A L E N O A h  

RIDS EEJECTED FOR 
COlJTRACT FOR WHITE 
SLOUGH WATER POLLUTION 
C O N T R O L  FAC I L I TY EXPANS I ON 
PROJECT, 12751 N O R T H  
THORNTON ROAD 

C C - 1 2  ( b )  Following a b r ie f  introduction of  the subject  by City 
Natiager Peterson, City Attorney McNatt advised the  City 
Council t h a t  bids f o r  the White Slough Water Pol lut ion 
Cont ro l  Faci 1 i ty  Expansion Project were previously opened 
on November 1 ,  1989. A t  t h a t  time, the City received s i x  
bids r a n g i n g  from approximately $12M t o  $16M.  The 
engineers '  estimate was 88.8M a n d  since the City did n o t  
have s u f f i c i e n t  funds t o  a w a r d  the project  a s  bid,  the City 
Council re jected a l l  bids on November 2 1 ,  1989. The 
Council a l so  approved a revised s e t  o f  plans a n d  
spec i f ica t ions  which removed cer ta in  items from the b i d  
document. The new b i d  document a l so  provided f o r  deductive 
a l t e rna te  bids on ce r t a in  items. 

Y 

On December 15, 1989 the City received the s ix  bids shown 
011 the attached sheet  ( E x h i b i t  A ) .  These bids include a 
base b i d  plus the following six deductive a l t e rna te s :  

A.  Existing d iges te r  cover replacement 

0 .  Storage pond improvements 

C .  

D .  

I r r i ga t ion  system improvements 

I r r iga t ion  pump adjustable  frequency 
control 1 e r s  

E .  Painting ex is t ing  p i p i n g  a n d  equipment 

F. A d d i n g  60 days t o  the contract  

I t  was the or iginal  in ten t  o f  s t a f f  t o  recommend t h a t  Alder 
Engineering be awarded the b i d  a n d  t h a t  the amount of  the 
award  be the base bid minus Deductive Alternate A ,  ex i s t ing  
d iges te r  cover replacement, a n d  Deductive Alternate  D ,  
i r r i g a t i o n  pump adjustable  frequency cont ro l le rs .  

A t  the C o u n c i l  meeting of December 20, 1989, the award  of 
the cont rac t  was on  the agenda. However, on the same day, 
a t  approximately 4 : O O  p.m. a protest  was received from F&H 
Construction Company ( the  second low b i d d e r )  a l leging t h a t  
Alder 's  b i d  was i r r egu la r .  The matter w a s  continued t o  
January 3 ,  1990 so s t a f f  ccjuld look  fur ther  i n t o  the matter 
of the p ro te s t .  Let ters  from b o t h  Alder a n d  F&H have been 
received a s  well a s  FGH's a t torney.  After  extensive 
research, i t  i s  now evident t h a t  t h e  p ro tes t  by F A G  
Construction ra i ses  val id  concerns. 

8 
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B I D  REOUIREMENTS 

The Jnstructions To Bidders which a l l  t idd.rrs received 
c o n t a i n  several portions which r e fe r  t o  ;he regularFty a n d  
acceptab i l i ty  o f  bids,  such as:  

The owner reserves the r igh t  t o  award the 
contract  by phases, t o  r e j e c t  a l l  b ids ,  t o  
waive informal i t ies ,  a n d  t o  r e j e c t  
nonconforming, nonresponsive or 
conditional bids.  ( p p .  1 - 2 )  

On page 8-3, i t  s t a t e s  t h a t  " A l l  b l a n k  
spaces i n  the  bid form sha l l  be f i l l e d .  
Bids received without a l l  such items 
completed w i l l  be considered 
nonresponsive." 

A t  p a r a g r a p h  10 on page B-4, i t  i s  s t a t e d  
t h a t  "Owner reserves the r i g h t  t o  r e j e c t  a l l  
b ids ,  t o  award  the cont rac t  by sec t ions ,  t o  
waive informal i t ies ,  a n d  t o  r e j e c t  
nonconforming , nonresponsive , o r  
condi t ional  bids . I 1  

I n  the  Questionnaire portion of the b i d  
packet, page Q - 1 ,  i t  s t a t e s  "Fai lure  to  
furnish a l l  information requested i n  the 
questionnaire may be a cause f o r  re jec t ion  
of the bid." 

A L D E R  ENGINEERING'S BID 

On page BF-3 of i t s  b i d ,  Alder f a i l e d  t o  i den t i fy  
separately the amounts  included i n  i t s  base b i d  f o r  the 
lagoon dredge, indus t r ia l  pump cont ro ls  a n d  membrane 
diffused aerat ion equipment, leaving these l i nes  b l a n k ,  in  
apparent contradiction t o  bidding ins t ruc t ions  which s t a t e  
t h a t  a l l  l i nes  l e f t  blank will r e s u l t  in  the b i d  being 
deemed nonresponsive. 

On page LS-2 of the l i s t  o f  subcontractors ,  Alder 
i den t i f i e s  a subcontractor only as "Environmental" which 
has been challenged by F&H Construction as  inadequately 
ident i fying a subcontractor.  Additionally,  no addresses 
f o r  subcontractors were furnished. 

The Quest ionnaire  (pages 9-1 a n d  2 )  requires  the name of  
manufacturers of mechanical equipment in  26 categories .  
Alder o r ig ina l ly  ident i f ied  only four o f  the 26 suppl ie rs ,  
del iver ing the balance o f  the names three  days a f t e r  bids 
were opened. F&H Construction f e e l s  t h i s  i s  an 
i r r e g u l a r i t y  requiring t h a t  Alder 's  bid be rejected.  

9 
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ANALYS IS 

Y v 

Public Contracts Code Sections 20161(c) a n d  20162 require  
competitive bids o n  public projects  such as the White 
S lough  expansion. This same chapter provides other  
procedural guidelines f o r  bids on s imi la r  pro jec ts .  To 
f a c i l i t a t e  these requirements, b i d  ins t ruc t ions  discussed 
above were draf ted by the City arid i t s  consultant Black a n d  
Vestch, a n d  were included i n  the b i d  information packet. 
These cons t i tu te  the rules  under which the bids were t o  be 
received a n d  the contract  awarded. The language of these 
ins t ruc t ions ,  c i t ed  above, s t a t e s  t h a t  where information 
which bidders " sha l l "  furnish i s  omitted from the b i d  
forms, the b i d  "wi l l "  be deemed nonresponsive. On the 
other  h a n d ,  t h e Q u e s  t i  onna  i r e  s t a t e s  t h a t  i f a 1  1 
information requested on the Questionnaire i s  n o t  provided, 

'I be re jec ted .  The words "wi l l "  or " sha l l "  
are  the general b i d  y mandatory, while llrnayll imp1 i e s  d i scre t ion  (58 
Cal . Jur .  3d, 9147) .  

A cont rac t  made in  v io la t ion  of s t a tues  on competitive 
bidding i s  i l l ega l  a n d  void (Reams vs Cooley, 171 
C.  150;53 Cal.Jur.  3 d ,  Public W o r k s  a n d  Contracts,  
9 2 7 ) .  The question here i s  one o f  i n t e rp re t a t ion ,  i . e . ,  
whether Alder 's  omission i n  i t s  bid amounted t o  a simple 
"informality" (which the Council can waive under the b i d  
i n s t ruc t ions )  o r  was a n  " i r r egu la r i ty" ,  requiring re jec t ion  
of the b i d  a s  unresponsive. 

The California Attorney General has previously said t h a t  i f  
a n  e r r o r  or omission i n  a bid i s  "inconsequential" a bid 
a w a r d  i s  proper, b u t  i f  i t  i s  a "substant ia l  deviation" the 
b i d  i s  inval id  ( 4 7  0ps.A.G. 1 2 9 ) .  One of the basis  f o r  
the determination i s  whether the deviation ' I . .  .gives a 
bidder a n  advantage o r  benefi t  n o t  allowed other  
bidders . . . . ' I  (Id, a t  131). As s t a t ed  i n  the l e t t e r  from 
F&H's at torney,  they feel  i t  did a l l o w  Alder an  
a d v a n t a g e .  

Helping fu r the r  define these terms i s  the case of Konica 
Business Machines v s  Regents o f  the University o f  
California (1988) 253 C . R .  591, w h i c h  says a deviation i s  
"subs tan t ia l"  unless i t  i s  s o  inconsequential t h a t  i t  could 
n o t  a f f e c t  the bid amount  (Konica, S u p r a ,  a t  5 9 4 ) .  
For  example, f a i l u r e  t o  sign a b i d  in  one place was deemed 
a minor defect  ( o r  " informali ty")  n o t  so grea t  a s  t o  
inval idate  a b i d  (Menefee vs C o u n t y  of  Fresno 
(1965) 210 C . R .  9 9 ) .  

F&H Construction says t h a t  by n o t  including a l i s t ,  of 
suppl iers  of mechanical equipment un t i l  a f t e r  Alder was 
deemed the low bidder,  gave Alder the opportunity to  "bid 
shop" i t s  suppl ie rs .  " B i d  shopping" has been defined by 
Cal i fornia  courts as " the use o f  a low bid already received 
by the general contractor  t o  pressure other subcontractors 
( o r  supp l i e r s )  i n t o  submi t t i n g  even lower bids (Sherman 
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Corn a n  vs Thomson, Jnc. (1987)  236 C.F: .  5 7 7 ,  a t  
This pract ice  i s  disfavored i n  Cal i fornia  ( P u b .  

Contracts Code, 54101). 

While there i s  no basis t o  believe Alder tlas engaged in bid 
shopping, F&H points o u t  t h a t  Alder ' s  f z i l u r e  t o  include 
the nanies o f  mechanical suppl i r . ) r  i n  i t s  b i d  could present 
a n  opporturiity t o  d o  so .  "Beer: t- of potent ia l  fo r  abuse 
a r i s ing  from deviation from s t r i c t  adherence t c  the 
standards which promote public bene f i t ,  the l e t t i n g  o f  
public contracts  universal ly  receives c lose  jud ic i a l  
scrut iny a n d  contracts  awarded wi t h o u  t conipl i ance \,:i t h  
b i d d i n g  requirements will be s e t  as ide .  This preventive 
a p p r o a c h  i s  applied even where i t  i s  ce r t a in  the-re w a s  i n  
f a c t  no corruotion ... a n d  

- -  
- .  _ _  - the  deviat ions would save the 

m:;.y money ( emphasi s added). . . " ( Konica, S u p r a  a t  

SUMMARY 

This s i t ua t ion  admittedly presents a c lose c a l l ,  a n d  my 
opinion i s  a conservative one which I fee l  best  protects  
the City.  Credible arguments have been made by b o t h  
bidders,  b u t  no mattei- which course o f  act ion the Council 
may choose, i t  i s  possible the matter may be decided in 
court .  There a re  numerous cases i n  which unsuccessful 
bidders have sought t o  recover cos ts  o f  preparing the b i d s ,  
and in  some cases a l so  asked f o r  l o s t  p r o f i t s .  The more 
lega l ly  defensible  posit ion a t  t h i s  point appears t o  me t o  
be f o r  the Council t o  f ind the omissions in Alder ' s  bid t o  
be subs t an t i a l ,  m a k i n g  the bid i r r e g u l a r ,  nonresponsive 
a n d  thus unacceptable. While we wou ld  obviously prefer  t o  
accept the l o c  bid,  I believe t h a t  act ion m i g h t  be 
challenged successful ly .  I wi l l  be i n  contact  with the 
l e g a l  department of Black & Veatch, the C i t y ' s  
consul tants ,  and  wil l  keep the Council advised of  t h e i r  
recommendations. 

I f  the Council accepts F&H's b i d ,  the  t o t a l  bid award  
wou 1 d be : 

Base Bid $10 , 397,000 

Deductive A 1  t e rna te  A 

Deductive A 1  t e rna te  D 

[ 181 ,OOO- j  

[ 45, O O O ]  

R i d  Award Amount $10,171,000 

The Finance Gepartment h a s  determined t h a t  over the l i f e  o f  
the construction project  ( 1 9  months) we w i l l  have 
approximately $11,250,000 ava i lab le ,  The expenditures t o  
complete the project  a re  estimated as  follows: 
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Construction contract  $10,17 1,000 

Contract adminis t ra t ion,  inspection and  O&M K a n u a l  581,000 

Discharge permit a n d  d i lu t ion  study 23,000 

Con t i ngenc i es 300,000 

Estimated Cost T o t a l  511,075,000 

Estimated f u n d s  Available $11,250,000 

The City Attorney a l so  discussed the poss ib i l i t y  t h a t  the 
City Council may w a n t  t o  re jected a l l  bids a n d  
readvert ise  f o r  b i d s .  

Speaking on behalf o f  the Alder Construction Company bid 
were: 

C r a i g  Rasmussen, Attorney-at-Law 
representing the Alder Construction Company 

Donald f r y e r ,  Project  Manager, Alder 
Construction Company 

b )  

Speaking on behalf of the F & H Construction Company hid 
were: 

a >  Fichard E. Macey , Attorney-a t-Law 
representing the F & H Construction 
Company 

b )  Clark Fregien, Secretary-Treasurer,  F & H 
Construction Company 

Following discussion w i t h  questions being directed t o  
S t a f f ,  Mayor Pro  Tempore Hinchman moved t o  r e j ec t  the 
Alder Construction Company bid a n d  to  award  the bid t o  f ti 
H Construction Company. The motion was seconded by Council 
Member Pinkerton, b u t  f a i l e d  t o  pass by the following vote: 

Ayes: Council Members - Hinchman and Pinkerton 

Noes: Council Members - Olson,  Reid, a n d  Snider 

Absent: Council Members - None 

Following additional discussion,  on niot ion o f  Mayor Snider,  
Reid second, the C i t y  Council based on the findings t h a t  
the low b i d d e r  f o r  the c o n t r a c t  f o r  the White S l o u g h  Kater 
Pollution Cont ro l  Faci 1 i t y  Expansion Pro jec t ,  1275: North 
T h o r n t o n  Road, Alder Construction Company, had  omissions in 
t h e i r  b i d  which made i t  nonresponsive, a n d  t h a t  the 
second lowest bid o f  F 8 H Construction Company was 
approximately $500,000 higher t h a n  the low bid,  re jected 
a l l  bids a n d  authorized the readvertisement f o r  bids .  
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The bids a re  t o  be received January 1 6 ,  1990 a n d  the 
contract  wil l  be awarded on January 1 7 ,  1990. 

' 

T h e  motion car r ied  by the following vote:  

Ayes: Council Members - O lson ,  Pinkerton, Reid, a n d  
Snider 

Noes: Council Members - Hinchinan 

Absent: Counci 1 Flenibers - None 

AD J 0 U R NEIE EI T There heing no fu r the r  business t o  come before the C i t y  
Council, the meeting was adjourned a t  approximately 9:55 
p.m. 

GTTEST : 

&m-/g&?r&652 
Alice M .  Reimche 
City Clerk 

13 


